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MAGNA CARTA 
1215 — 191S 

THIS day seven hundred years ago that 
monarch whom John Richard Green has 
called the ablest and most ruthless of the 
Angevins rode out from Windsor Castle, 
followed by a group of retainers and dependents, 
to meet the assembled barons of England. They 
gathered with their knights some two thousand 
strong, with Robert FitzWalter as marshal at 
their head. The place chosen for the meeting was 
within easy eye-shot of Windsor Castle and had 
been for generations a favorite meeting place of 
kings in council. Runnymede — ^which is Running- 
Mede, a meadow of council — ^was in 1215 already 
a memorable spot. Here under an ancient and 
venerated oak, whose boughs and branches had 
looked down upon the ceremonies of Druids, at a 
spot where the valley of the Thames widens out 
to tempt the traveler's eye with its quiet beauty, 
the Saxon kings had been wont to gather their 
people about them to discuss questions of more 
than usual importance. One likes to think that 
the assembly of wise men, the Witenagemot — ^the 
elder statesmen of that day — ^had more than once 
gathered at Runnymede under its spreading oak. 
There perhaps an Alfred, an Athelstan or an Edgar 
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MAGNA CARTA I215-I915 

had sat in royal state to take counsel for the peo- 
ple of Saxon England. 

The meeting, which began on June 15, 121 5, 
and which extended over four days of anxious 
counsel and debate, was no ordinary gathering. 
Feelings, hopes, ambitions that had long been 
forming; tendencies of whose end and significance 
those who represented and voiced them were but 
dimly conscious; aspirations that lie deep in the 
heart of man from the beginning of time, but come 
to the surface only with the passing of long ages 
of years, were all struggling for expression. The 
turbulence of a century and a half had left its 
mark everywhere. The invading Norman with 
his disciplined troops and vigorous administrative 
skill had overthrown the Saxon kings and mounted 
the throne of England in their stead. Meanwhile 
for five generations the new Norman and the old 
Anglo-Saxon nationalities had been gradually 
welding themselves into a new nation in which 
the ancient Saxon customs and traditions were to 
come once more to the post of honor and to share 
the rule. The administrative, the financial and 
the judicial reforms of William the Conqueror and 
of the two Henrys, had provided the skeleton for 
a nation's government; while the intermingling 
of the two bloods, the two temperaments and the 
two traditions was providing the body for a nation. 
The Crusades had stirred the imagination of men 
and had lifted them up out of absorption in their 
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MAGNA CARTA I215-I915 

merely local and personal concerns. They had 
also greatly stimulated trade and commerce. 
As a result, the towns were taking on new im- 
portance and were growing in size. There was 
stirring everywhere, and it was no longer likely 
that the people of England would rest content 
with the rule of even so popular a king as Richard 
the Lion-hearted, who during more than ten years 
of nominal reign could find but two opportunities 
to set foot on his island realm. Nor was it in the 
least likely that his brother John could interpret 
and lead and satisfy the new ambitions and the 
new hopes which felt their opportunity and their 
security to lie in the preservation of those ancient 
Anglo-Saxon liberties that had been granted by 
no man, but that had been taken for granted at 
the very beginning of their history by a people 
intended to be free. 

The English-speaking race was born free. It 
never had to extort freedom from a tyrant, al- 
though it has time and again been faced by the 
necessity of keeping a tyrant from invading its 
freedom. Such a tyrant was King John. Here is 
the pen-picture of his character as drawn by 
Bishop Stubbs: "He was the very worst of all our 
kings: a man whom no oaths could bind, no pres- 
sure of conscience, no consideration of policy 
restrain from evil; to his people a hated tyrant. 
Polluted with every crime that could disgrace a 
man, false to every obligation that should bind a 
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MAGNA CARTA I215--I915 

king, he had lost half his inheritance by sloth, and 
ruined and desolated the rest. Not devoid of 
natural ability, craft or energy, with his full share 
of the personal valor and accomplishments of his 
house, he yet failed in every design he undertook, 
and had to bear humiliations which, although not 
without parallel, never fell on one who deserved 
them more thoroughly or received less sympathy 
under them. In the whole view there is no redeem- 
ing trait; John seems as incapable of receiving a 
good impression as of carrying into effect a wise 
resolution."^ This was the sort of man who had 
during his more than fifteen years of reign been 
in constant trouble and serious conflict. His 
cruelty and treachery, manifested in the murder 
of his nephew, Arthur, had forfeited his French 
fiefs and had led to the separation of Normandy 
from England. He had quarreled with the church 
and with the Pope himself, and then brought the 
quarrel to an end with a submission which was as 
humiliating as the quarrel itself was reckless. For 
years he had been at odds with the barons and 
for no small part of the time at war with them. 
His greed and avarice, his selfishness and cruelty, 
his arbitrariness and lusts had led him to invade 
the ancient Anglo-Saxon liberties at every turn. 
The time had come when the feudal lords must 
make common cause with the merchants and 
dwellers in towns and with the free-holding tenants 

^ Constitiaional History of England (Oxford, 1887), 11: 17. 
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MAGNA CARTA I215-I915 

in order to put a curb upon the despotism of the 
King. Historians differ as to whether, in extorting 
Magna Carta at Runnymede, the barons were 
acting only for their own class and were gaining 
privileges, or whether they were acting for the 
people of England and were establishing rights. 
Whatever they themselves may have thought they 
were doing, the fact is that they did act for the 
people of England; and it is the people of England 
as well as the people of the great independent and 
colonial offshoots of the parent stock who are the 
beneficiaries of the document to which on that 
memorable day King John and his barons put 
their hands, and he his royal seal. 

It is to a contemporary French scholar, M. 
Bemont, that we owe the simplest and most accu- 
rate description of what Magna Carta is. Magna 
Carta, he tells us,^ is the act by which King John 
of England in the seventeenth year of his reign 
conceded and solemnly confirmed on June 15, 
1215, the liberties of the English people. Magna 
Carta reproduced with much more fullness of 
detail the Charter of Liberties of Henry I, which 
in turn revived those ancient customs of the peo- 
ple and recognized the lawful freedom of the nation 
as these had been symbolized by the laws of 
Edward the Confessor. In this way Magna Carta 
made formal legal connection between the insti- 
tutions of Anglo-Norman England and those of 

*CharUs des Libertis Anglaises (Paris, 1892), vii. 
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the Anglo-Saxon England of the days before the 
Conquest. King John was not a man to take so 
momentous a step willingly. It is, therefore, a 
matter of just surprise, even after making allow- 
ance for all the known attendant circumstances, 
that the demands of the barons were granted so 
speedily, and that within four days Magna Carta 
was perfected and enough copies made to place 
one in every diocese in England. The explanation 
is offered by Edmund Burke who shrewdly says of 
John that "without questioning in any part the 
terms of a treaty which he intended to observe in 
none, he agreed to everything the barons thought 
fit to ask, hoping that the exorbitancy of their 
demands would justify in the eyes of the world 
the breach of his promises. "« As a matter of fact, 
John did not keep his pledges made in Magna 
Carta and never intended to do so. The moment 
the Charter was granted those who had united to 
obtain it fell into conflicting groups, and some 
even took the side of the King. For two months 
following the granting of the Charter various steps 
were taken that looked toward peace and recon- 
ciliation between the King, the barons and the 
people. August i6 was fixed as the date when the 
reconciliation was to be complete. The day came, 
but the King failed to appear to meet the bishops 
and the barons, he insisting that he dared not 
trust himself within reach of their armed forces. 

» Abridgment of English History, in Works (Boston, 1884), vii: 460. 

[8] 



1 



MAGNA CARTA I215-I9IS 

The barons on their side claimed that the King 
had been false to his promises, and under the 
terms of the Charter itself, they declared war 
upon him. Pope Innocent III formally annulled 
the Charter and excommunicated the King's 
enemies and all disturbers of the peace. While 
chaos reigned and the future seemed trembling in 
the balance, the struggle was brought to an end 
by the death of John one year and four months 
after Magna Carta had been signed. A child 
succeeded to the throne, and the wise regents 
reissued the Great Charter with various changes, 
and stated that no permanent infraction of its pro- 
visions was in contemplation. It was in this way 
that Magna Carta took its place in the statutes of 
the realm. Its annulment by Pope Innocent III 
within two months after its execution, with the 
resulting release of King John from the obligations 
of his oath, has been forgotten and is now a curious 
bit of mediaeval history. On the other hand, the 
charter of Henry III, confirmed on February ii, 
1225, when the young king was pronounced to be 
of age, establishes definitively and for all time the 
text of Magna Carta as this now exists in sub- 
stantive law. It was the text of this Charter of 
1225 that was confirmed, after the establishment 
of Parliament, by Edward I in 1297 as the common 
law and which, after that day, takes its place at 
the head of the statutes of the realm preceding the 
Provisions of Merton. 
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The traditional conception of Magna Carta and 
its place in the history of English-speaking peoples 
have been stoutly challenged as a result of the 
studies and researches of the past generation. The 
statement of Stubbs that "the great charter is the 
first great public act of the nation, after it has 
realized its own identity: the consummation of 
the work for which unconsciously kings, prelates, 
and lawyers have been laboring for a century"* 
remains substantially true, however, despite the 
ingenious interpretations of its provisions offered 
by M. Petit-Dutaillis * and the destructive criti- 
cisms of Mr. Edward Jenks^ who regards any 
such view of Magna Carta as imposed upon his- 
tory and historians by the "ingenious but unsound 
historical doctrines" of Coke. 

A most competent American historian has 
recently pointed out that it behooves us to be 
modest in our rejoicings over the discoveries that 
reverse long-cherished beliefs.^ We must remember 
that these reversals cannot be made retroactive 
so as to affect the thoughts and deeds of the gener- 
ations who knew not the reality as we now per- 
ceive it, but who built upon the foundation of 
their own interpretations. We must remember, in 

^Constitutional History of England (Oxford, 1887), 1:571. 

• Studies and Notes supplementary to Stubbs' Constitutional History 
(Manchester, 1908), pp. 127-145. 

• See The Myth of Magna Charta, Independent Review ^ iv, pp. 260-273. 

' Dunning, Truth in History, in American Historical Review, January, 
^9H9 PP« 217-229. 
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short, that for very much of history there is more 
importance in the ancient error, if it be error, than 
in the new found truth, if it be truth, for it was 
the ancient error that moulded the beliefs and 
directed the conduct of men. Whether Magna 
Carta was a treaty between a feudal king and his 
barons, or a statute promulgated by the king with 
the assent and approval of his barons, or merely a 
royal declaration like the Charters of Liberties of 
Henry I and Henry II which preceded it, or an 
act declaring and amending the law in a great 
number of particulars, or an act for the amending 
of the law of real property and for the advance- 
ment of justice, makes little difference and is now 
a question for the curious only. The important 
fact is that it placed the king below the law, and 
that it bound him not so much to the granting of 
new liberties and privileges as to the confirmation 
of those older liberties and privileges which he had 
flaunted and violated. It did this by laying legal 
limitations on the feudal military power, prin- 
cipally in respect to matters of finance; by laying 
legal limitations on the judicial power; by laying 
legal limitations on the financial power or the 
power to tax; and by providing legal sanction for 
the liberties assured the people and for the assur- 
ances themselves. 

The Charter was followed or accompanied by 
Assizes, Assizes by Provisions, Provisions by 
Statutes. Still later it became the single rule 
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MAGNA CARTA I215-I915 

that the king, lords and commons must concur in 
the enactment of a statute, and that a rule laid 
down with their concurrence was a statute. Black- 
stone is certainly justified in saying that Magna 
Carta is the earliest of those texts whose very 
words are law. From that time to this the methods 
of enacting law and the succession of great expo- 
nents and expounders of the law are established 
and well known: Glanvill in the twelfth century 
and Bracton in the thirteenth were followed by 
Littleton in the fifteenth, by Coke in the seven- 
teenth, by Blackstone in the eighteenth and by 
Kent, Chancellor of the State of New York, in 
the nineteenth century. 

Burke has defined slavery as living under will, 
not under law. Magna Carta was a bold and 
successful attempt to substitute law for will in 
a number of particulars that were vitally im- 
portant to the men of that day and generation. It 
is idle to say, as some .have said, that the barons 
had no conception of what was meant by law. 
It may be true that the barons did not know or 
fully realize what they were moving toward, but 
they had a very clear and definite idea of what 
they were trying to get away from ; and that was 
none other than the absolute and arbitrary royal 
will. As a substitute for the royal will, they in- 
sisted upon the establishment of certain rules, and 
these rules were in effect law. Professor Gneist is 
qiiite right in saying that through Magna Carta 
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English history irrevocably took the direction of 
securing constitutional liberty by administrative 
law.' He quotes with approval Hallam's emphatic 
words: "The Magna Carta is still the keystone of 
English liberty. All that has since been obtained 
is little more than a confirmation or commentary; 
and if every* subsequent law were to be swept 
away, there would remain the bold features that 
distinguish a free from a despotic monarchy." So 
great was the importance attached to the Magna 
Carta by the English people that before the close 
of the middle ages its confirmation had been thirty- 
eight times demanded and granted. 

The Charter itself is a document written on 
parchment lo^ inches broad and 2i>^ inches in 
length, including the fold for receiving the label. 
To this label, which is also of parchment, is 
appended the great seal of King John. A suf- 
ficient number of originals was made to deposit 
one in every county or at least one in every dio- 
cese. So, doubtless, it happens that of the four 
original copies still remaining, one is preserved in 
the library of the cathedral at Lincoln and an- 
other in the library of the cathedral at Salisbury. 
The remaining two original copies are to be found 
in the Cotton Collection at the British Museum. 
The Charter, as originally written by its framers, 
was without division into chapters or paragraphs, 
but as it deals with sixty-three separate topics, 

' History of the English Constitution (New York, 1886), i: 311. 
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editors and commentators have divided it into 
sixty-three chapters. Of these, by far the major 
portion relate to matters which were of grave 
moment in the thirteenth century, but which have 
no significance whatever for the twentieth. The 
importance of Magna Carta in the constitutional 
history of the English-speaking race depends not 
so much upon its actual contents as upon the inter- 
pretation which subsequent generations put upon 
the document itself and upon the fact of its exist- 
ence. Magna Carta could not be used, as can the 
Constitution of the United States, as a rule for the 
organization and conduct of a definite govern- 
ment; it establishes no government, but deals 
with habits and customs that were anciently known 
as liberties and assures them "to the freemen of 

, I 

England and their heirs forever." • l 

Of the sixty-three topics dealt with by the \ 

Charter, fourteen relate to matters merely formal j 

or temporary in character, or deal with the execu- 
tion of the agreement. Of those that remain, 1 
twenty-four are purely feudal and aim to protect 
the barons against abuses by the king, their over- 
lord; two concern only the clergy and the church; 
ten deal with the organization and administration 
of the royal justice, a matter of grave importance 
in the thirteenth century; while the remainder 
have to do with the dwellers in towns and villages, 
including the city of London, and with merchants 
and their privileges. ^ \ 

[14] 



t 



i 



MAGNA CARTA I215-I915 

The student of historical jurisprudence whose 
mind is fixed largely on technical distinctions may 
continue to insist that it is quite false to claim that 
Magna Carta contributed to constitutional prog- 
ress. The student and interpreter of history 
with broader view and with his eye fixed on the 
actions and beliefs of men will find himself accept- 
ing the opinion of Sir Frederick Pollock and 
Professor Maitland that "with all its faults, this 
document becomes, and rightly becomes, a sacred 
text, the nearest approach to an irrepealable funda- 
mental statute that England has ever had 

For, in brief, it means this, that the king is and 
shall be below the law."* Through guaranteeing 
the ancient customs of the English people; through 
protecting merchants against arbitrary taxes and 
harsh measures; through limiting the royal power 
to tax; and through providing that no free man 
shall be taken or imprisoned, disseised, or out- 
lawed, or exiled, or in any wise destroyed save by 
the lawful judgment of his peers or the law of the 
land (which last provision is reproduced in almost 
identical language in Article I of the Constitution 
of the State of New York), the Great Charter \ 
really did lay the foundation of modern English J 
and American liberty. No doubt, this was an 
accidental and unforeseen effect of the contests 
between kings, barons and clergy, but the ten- 
dency toward liberty was too strong to hold the 

^History of English Law (Cambridge, 1895), i: 152. • 
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rights granted and defined behind the barriers of 
any class. Voltaire,^® following Bolingbroke, edu- 
cated the Continent of Europe to believe that in 
point of liberty the condition of the people was 
much improved by Magna Carta; and so, in 
truth, it was. 

There is such a thing as a geology of politics. 
The political thoughts and acts of men lie in strata 
and in layers as do the various and divers rocks 
that make up the crust of the earth. Each one of 
these strata and layers carries in its structure the 
fossil records of the political ideas and the political 
life which then moved to and fro in the world. 
By studying these fossil records we may learn 
how political structures and functions that are 
familiar to us had their origin; how political struc- 
tures and functions that were familiar in an older 
day and generation have passed away or have been 
transformed and adapted to other and newer needs 
and conditions; and what the relationship is that 
binds the political and social life of to-day to those 
far-off beginnings which we so attentively note and 
so gladly celebrate. As the student of geology 
must trace by patient steps the passage of one form 
of earth's structure and the life that accompanied 
it into another, so the student of politics must bring 
to bear all the resources of historical knowledge and 
of critical skill in order to be able to follow down 
from its ancient sources the stream of modern 

^^ Lettres philosophiques, sur Us Anglais (Paris, 1909), i: 101-107. 
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MAGNA CARTA I215-I915 

political tendency and action. The appearance 
among men, and the evolution, of those forms of 
political organization that have marked the age- 
long struggle for liberty and for justice are fit 
subject-matter for the learning of an Aristotle, for 
the literary skill of a Plato, for the stirring elo- 
quence of a Burke or a Webster, and for the mas- 
terful power of exposition and persuasion of a 
Hamilton. 

Nothing in all the recorded passage of time so 
stirs the modern man as the story of the groping 
efforts to establish liberty and justice, to develop 
nationality, to open the way to opportunity, and 
to crown personal effort with personal reward. On 
his deathbed, the great French revolutionary, 
Danton, is reported to have said that if he were 
able to live his life over again he would have 
nothing to do with the government of men. But 
where else, save in dealing with the government of 
men, in studying it, in promoting it, in taking 
part in it, is to be found higher and finer exercise 
for the best faculties of man? The individual, 
taken by himself, cannot develop institutions. 
His power and his skill must pass with his pass- 
ing, and if he is to enforce his personality and his 
thought upon his fellows he must do so either 
through political institutions or through that bar- 
baric struggle in which might makes right. True 
politics is the enemy of war, whether between 
individuals or between nations. It is the aim of 
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true politics so to establish the foundations of 
justice and so to lay open the road to liberty that 
man may build upon the one and set his feet upon 
the other with the assurance that his personal 
effort will not be in vain and that he will be re- 
warded with the product of his own successful 
activity. 

The individual man, therefore, must live as a 
member of a group, a family, a tribe, a society, a 
nation. In these he must act and inter-act with 
others and so co-operate with them that by joint 
and mutually helpful effort they may bring into 
existence habits and ways of doing things that 
must be done for the common weal, and establish 
rules and laws for the doing of these things. These 
habits and ways of doing things and the laws and 
rules for their conduct are institutions — social in- 
stitutions, political institutions, religious institu- 
tions. In this way arise the family, the state, the 
church, private property, freedom of speech, free- 
dom of assembly, representative government, and 
the manifold structures which the foundations 
deep-laid in these institutions are suited to bear. 

It is easy for men of our day, and particularly for 
Americans, to understand all this. For two 
hundred years this process has been going on before 
the eyes of ourselves, our fathers, and our fathers' 
fathers; but neither King John nor the opposing 
barons could possibly have understood the meaning 
of much of the language that we now use so famil- 
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iarly. Yet across this great gap of time, filled 
with achievements and events that appal the 
imagination by their manifoldness and their im- 
portance, we can trace the chain which binds 
Magna Carta to the work of this Convention. 
The people of the State of New York inherited 
and brought across the sea the political and social 
institutions of the seventeenth and eighteenth 
century England. The Constitution of England 
was their constitution, and into the rights and 
benefits of Magna Carta they entered as the lineal 
descendants of those free men of England to whom 
those rights and benefits had been assured forever. 
When New York was still a colony, Chatham, 
replying in the House of Lords to the Marquis of 
Rockingham's speech on the State of the Nation 
(January 22, 1770), said: "The Constitution has 
its political Bible, by which if it be fairly consulted, 
every political question may, and ought to be 
determined. Magna Carta, the Petition of Right, 
and the Bill of Rights form that code which I call 
the Bible of the English Constitution."" These 
three great documents mark the progress of the 
struggle between the barons and the people of 
England with the Plantagenet, the Tudor, and the 
Stuart kings, through which struggles the Govern- 
ment of England was gradually transformed from a 
feudal monarchy into a democracy in fact, with an 

"Thackeray, A History of the Right Honourable WiUiam Pitt, Earl of 
Chatham (London, 1827), 11: 156. 
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elective kingship and an aristocratic social system. 
Through the Declaration of Independence and the 
successful war which followed, the American people 
assured to themselves the benefits of democracy 
but revolted forever against the kingship and a 
social system based on caste. The chain, there- 
fore, between Magna Carta and the Constitution 
of the State of New York, now undergoing scrutiny 
and revision at your hands, as elected representa- 
tives of the people, is clear and complete. 

The government of men and the guarantees of 
justice and liberty have strangely lagged behind 
the other evidences and instrumentalities of civi- 
lization. When one reflects upon the learning, 
the art, the architecture and the literature of the 
thirteenth century it seems hardly conceivable that 
the King of England and his barons should have 
been back at that elementary stage in the develop- 
ment of liberty which the execution of the Great 
Charter indicates ; for the thirteenth century is one 
of the greatest and most striking epochs in the 
whole history of mankind. ^ It is the century when 
thousands and tens of thousands of earnest and 
mature students were assembled at Bologna, at 
Paris, and at Oxford, to make the beginnings of 
those great universities which are at once the glory 
and a chief mark of the progress of the modern 
world. The architecture called Gothic was at the 
height of its excellence, and some of those fine 
and splendid monuments, which the freer men of 
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the twentieth century are battering down and 
crumbling into dust, were being built by the patient 
and skilful toil of lord-ridden artists and builders, 
Roger Bacon was performing a marvelous service 
in mapping out the field of knowledge and even in 
suggesting, by what must have been intuition, 
some of the most modern of our scientific inven- 
tions. The great Cathedrals of Lincoln, of York, 
of Chartres and of Bourges, were rising in all their 
rich and compelling beauty. The stories of the 
Cid, of the Holy Grail and of the Nibelungen, were 
being put into deathless literary form. It was the 
century of Thomas Aquinas, of Louis IX of France, 
and of Dante. It was, in fact, a century when 
some of the classic achievements of mankind were 
going rapidly forward in a score of ways; but 
government, justice, liberty, lagged far behind. 
This was due, no doubt, to the harsh grip, and in 
some degree to the attractiveness, of the feudal 
system, which Professor VinogradofF defines as " an 
arrangement of society on local lines under the 
guidance of a land-owning aristocracy. " ^^ Noth- 
ing could oppose a stouter obstacle to the progress 
of liberty than a system such as this. Each local 
lord was a despot, and his despotism was based 
upon the tenure of land. Nothing but an all- 
powerful absolute king or a world-shaking revolu- 
tion could overturn a system like that. The all- 
powerful absolute king came first, and the world- 

" English Society in the Eleventh Century (Oxford, 1908), p. 208. 
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shaking revolution followed in due course. It 
seems odd for a modern democrat to speak of the 
absolute monarchy as an instrument in the develop- 
ment of popular liberty, but such it undoubtedly 
was. The tyrannical and despotic power over the 
plain people that was ruthlessly exercised wherever 
the feudal system reached, was divided among 
countless local magnates. Each one was a despot 
strengthening and enriching himself at the expense 
of his feudatories and waging constant war against 
those of similar rank who assumed to be his equal. 
If the feudal system was primarily a system of 
land tenure, it was secondarily and only in slightly 
less degree a system of organized warfare. In any 
case, the gainers were the feudal lords, the losers 
and the sufferers were the people. The first step 
toward destroying absolutism was to gather it 
together in one place where it could be dealt with 
and where, if worse came to worst, its head could 
be cut off with a single blow of the axe. This 
explains why Charles Stuart lost his head at 
Whitehall in 1649, and why Louis Capet lost his 
outside the Tuileries Gardens in 1793. Both 
Charles and Louis paid the extreme penalty, not 
for their own personal misdeeds, not for their own 
acts of omission and commission, but because the 
people of England and of France, finding that all 
despotic and tyrannical power had finally been 
gathered in the person of one absolute king, deter- 
mined to destroy it, not merely to punish the 
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individual monarch but to symbolize the end of an 
era and a regime. So it happens that the progress 
toward liberty is by the tortuous and stony path 
that leads from an absolutism, divided and dissi- 
pated among a host of feudal lords, up through the 
absolute monarchy into which all despotic power is 
gathered, on to its overthrow — ^we say it with 
profound sadness — ^when necessary, by violence. 

Lord Acton left us a striking, if unfinished, essay 
on the history of freedom.!^ Next to religion, he 
tells us, liberty has been both the motive of good 
deeds and the common pretext of crime, from the 
sowing of the seed at Athens 2500 years ago until 
the ripened harvest was gathered by men of our 
own race. He calls liberty the delicate fruit of a 
mature civilization, and takes note of the fact that 
in every age its progress has been beset by its 
natural enemies, by ignorance and by superstition, 
by lust of conquest and by love of ease, by the 
strong man's craving for power and by the poor 
man's craving for food. At every stage of human 
history the sincere and unselfish friends of freedom 
have been unfortunately rare. The triumphs of 
liberty have been due to minorities, who have, in 
season and out of season, kept the meaning of 
liberty before the minds of men. The rule of the 
tyrant is tyranny, whether he have one head or 
many. The principle of absolute majority rule 
is as profoundly immoral and as profoundly 

" History of Freedom and Other Essays (London, 1907). 
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undemocratic as is the principle of the divine 
right of kings. Majority rule is a practical de- 
vice for the working of free institutions, and not 
a principle without limits or bounds upon which 
free institutions may be based. Liberty is some- 
thing more than the right to agree with the beliefs 
and practices of another, whether that other be a 
monarch or a majority. Tryanny is none the less 
odious when it doffs the royal ermine and dons 
the garb of the people. 

Lord Acton defines liberty as satisfactorily as it 
has been defined by anyone. He says that liberty 
is the assurance that every man shall be protected 
in doing what he believes his duty against the 
influence of authority and majorities, custom and 
opinion. Individual liberty is the cornerstone of 
the free state, and the assurances of Magna Carta 
were given seven hundred years ago to the free men 
of England and their heirs forever. Into that noble 
inheritance we have entered. 

In celebrating the seven hundredth anniversary 
of Magna Carta we celebrate one of the most 
notable happenings in the history of the American 
people. Magna Carta, the Petition of Right, the 
Charter of Liberties and Privileges for the inhabi- 
tants of New York and its dependencies, the Bill 
of Rights, the Declaration of Independence, the 
Constitution of the United States and the Emanci- 
pation Proclamation of Abraham Lincoln are 
chapters in one long serial story. The story traces 
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the movement of the English-speaking race, from 
the old island home to the far-flung settlements 
round about the globe, whether colonial or inde- 
pendent, toward securing the liberty of the individ- 
ual and the political institutions that are based 
upon it. There is a constant ebb and flow of the tide 
of authority that is easy to be measured against 
the rising structure of liberty. In the ancient world 
the state assumed authority not properly its own 
and severely limited personal freedom. In the 
mediaeval period government possessed too little 
authority, and it suffered other and alien forces to 
intrude upon it. In our modern days states fall 
first into one of these classes and then into the 
other. They are for a time engaged in invading 
the proper domain of liberty and then for a time 
they are engaged in neglecting its protection. The 
surest test by which we may judge whether a 
people is really free is the amount of security en- 
joyed by minorities. Where the individual is as 
secure in his opinion and his lawful practices as 
the majority are in theirs, although without the 
authority of the majority to determine policies 
and to choose courses of practical action, there 
true liberty exists. Therefore, it is in pursuance 
of a sound political philosophy and in accord with 
the teachings of history that the Constitution of 
the State of New York first defines and assures 
the sphere of individual liberty, and then erects 
and limits a government to carry on the business 
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of the State, to care for the common concerns of 
the people, and to see to it that no man is so great 
or so powerful as to be able to invade the liberty 
of any other man, however humble or however 
weak. 

There is then a most real and vital relationship 
between that striking, half barbaric scene at 
Runnymede, hundreds of years before the name 
of America was known, and this convention of 
revisers of the fundamental law, assembled in the 
Capitol of the State of New York. Imagination 
inspires this relationship with reality and gives 
it genuine power. Look back across the tumbling 
ocean and over the troubled and blood-stained 
centuries, and take courage from the steady, if 
slow, progress of liberty among men. Order had 
first to be established by whatever means were at 
hand; killing was once as natural as rising with the 
morning sun. When order was established, then 
opportunity was offered for men to exert their 
powers, to express themselves, to achieve, and to 
possess; and the history of western civilization is 
the story of what happened. Under the rule of 
order came the struggle for liberty. It was a 
struggle against false philosophies, against vanity, 
selfishness and greed, against the grasping for 
power and the fortifying of privilege, against the 
tyranny of the one and against the greater tyranny 
of the many. The milestones that mark its path 
are far apart, and one mile is often many, many 
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times longer than another. The road is narrow and 
steep and rough, and it leads sometimes to the 
edge of precipices and by the side of impassible 
morasses. Nevertheless the road is there, and the 
progress along it is plain and easily marked through 
the ages. To define, to secure, and to protect lib- 
erty, is the first and highest aim of the fundamental 
law. If Magna Carta was, as has been sometimes 
said, a reactionary document, it was reactionary 
only in that it revived and confirmed liberties that 
had been forgotten and that had been invaded by 
royal power. These liberties are part of man's na- 
ture and an attribute of human personality. To 
deny them, to hapiper them, to invade them, is to 
install tyranny in the land. To take note of them, 
to build upon them and to appeal to them, is to 
open the door to that constructive progress whose 
limits are set only by the spiritual aspiration, the 
intellectual power and the moral earnestness of 
man. 
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